OShea, Nicole

From: Lennox, Graham

Sent: 08 February 2017 12:42

To: Quinlan, John; Beamish, Cecil; ODriscoll, Aidan
Cc: Hodnett, Kevin; OShea, Nicole; Kilray, Aine
Subject: RE: inishfarnard

John,

The Minister has considered the advice on this file and on balance has concluded that a
provable breach of the licence conditions did not occur. The Minister wishes to seek to
avoid a similar situation occurring in the future and therefore wishes to endeavour to
have the licence amended. The Minister also requests that a meeting be arranged with the
company at the most senior level to set out his views to them on the matter.

Regards,

Graham

Graham Lennox

Private Secretary to Minister Creed

Department of Agriculture, Food and the Marine
01 6072485

----- Original Message-----

From: Quinlan, John

Sent: 88 February 2017 12:15

To: Lennox, Graham; Beamish, Cecil; ODriscoll, Aidan
Cc: Hodnett, Kevin; OShea, Nicole

Subject: FW: inishfarnard

Graham/Cecil/Secretary,

™ The Minister's decision attached refers. The next steps on this are set out in the

legislation and involve:
1) a letter to the company setting out the decision and the reasons therefor

2) the publication of the notice of the decision in a newspaper circulating in the
vicinity of the location of the aquaculture. There is a two week timeline on this from
the date of the decision.

The above measures are binding on the Department.

A difficulty arises in that it is not entirely clear what precisely has been agreed. The
SG's Submission of 30/1/17 refers to the evidence on overstocking as 'clearcut' which
seems to infer an acceptance that overstocking has occurred. On the other hand the
Submission points to perceived difficulties associated with smolts and with the
legislation.

The Submission also points to two possible courses of action and indicates that the
'licence' should be amended if possible and also that a meeting should be sought with the
company. While this element is clear , it follows on from the first element which is
whether the Minister has in fact determined that overstocking has occurred.



Absolute clarity will be needed on the decision so that we know what precisely to put in
the Public Notice and in the letter to the company.

Regards
John

John Quinlan

Principal Officer

Aquaculture & Foreshore Management Division Department of Agriculture, Food and the Marine
National Seafood Centre Clonakilty Co Cork

P85 TX47

Tel: ©23-8859548

email: john.quinlan@agriculture.pov.ie

----- Original Message-----

From: Lennox, Graham

Sent: 83 February 2017 89:58

To: Quinlan, John; Hodnett, Kevin
Subject: inishfarnard

John,

As discussed see attached.

Graham

----- Original Message-----

From: graham.lennox@agriculture.gov.ie [mailto:graham.lennox@agriculture.gov.ie]
Sent: 83 February 2017 89:55

To: Lennox, Graham
Subject: Scanned from a Xerox Multifunction Printer

Please apen the attached document. It was scanned and sent to you using a Xerox
Multifunction Printer.

Attachment File Type: pdf, Multi-Page
Multifunction Printer Location: Agriculture House, Floor 5 Centre

Device Name: D-AH-5C-X7855-MFD1

For more information on Xerox products and solutions, please visit http://www.xerox.com
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The attached case file refers to what appears to be a significant breach of the

stocking limit for smolts by Marine Harvest at a site in Beara Co Cork. You will

recall that we recently had another similar case with the same company at
another location.

The notes from Cecil Beamish and John Quinlan on the attached file set out the
evidence in this case in relation to overstocking, which seems clearcut.
However it is also apparent that we have a difficulty in that the license
specifies that the stocking limits relates to “smolts” and it is not
straightforward to prove that the overstocked fish were technically smolts.
Our licensing system also seems to lack any scalable penalties, making it
difficult to determine a proportionate penalty to the offence.

In the light of the above, the attached notes set out two possible courses of
action — discontinue the license or amend the license, if possible. | agree with
7 the latter approach but think we should also seek a meeting with the company

— —
at the most senior level to set out very clearly how seriously we view these
issues.

proval by / discussion with Minister

idan O'Driscol

0/1/17
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Secretary General;

Re: Marine Harvest (Silver King Seafood Ltd) — Salmaon Farm — Inishfarnard, Coulagh Bay,
Beara, Co. Cork.

introduction

This matter relates to an apparent breach of an impartant licensing condition at a salmon
farm in Beara, Co. Cork, operated by Silver King Seafood Ltd, a subsidiary of Marine Harvast.
The key Issue relates to what can be done about it in the context of the facts of the matter,
the issues related to these facts and the legal position.

The detailed submission attached from Mr. Quinlan examines the issues, the options
available, the legal position and makes a clear recommendation. That Submission deserves
to be read in full. That submission recommends that the Minister determine that the
relevant licence condition has been breached and that the Minister treat as discontinued

the entitlement of Sliver King Seafood's Ltd to continue aguaculture operations at the site.
This submission also addresses the issues,

The matter which has arisen relates to an apparent breach of a maximum stocking level
condition of the aquaculture licence under which the company is operating. That licence
condition stipulates that " the number of smolts to be stocked at the site should not in any
event exceed 400,000 ". The licence itself has passed its end date and the company has
applied for renewal. The Fisheries Amendment {Act) of 1997 provides that in these
circumstances the applicant is entitled to continue the aquaculture authorised by the

licence, subject to the terms and conditions of the licence, until the renewal application is
decided upon.

Consideration of the issue
In considering the issue there are two separate aspects that should be considered:

(A). Can the apparent breach be proven and could the State in a legal challenge/appeal
satisfy a legal burden of proaf that mare than 400,000 “smalts” as against 400,000 “fish”
were inputted to this farm in March 2014 and/or that there were more than 400,000
“smalts” on this farm at some point.

{B) If the Minister is satisfied that the apparent breach actually occurred, what is the
appropriate action to take in the context of the legislative framework and the legal
“entitlement” the farm is currently operating under.



The apparent breach of the licence condition

The specific condition of the licence on which the apparent breach occurred stipulates inter
alia, that “the number of smolts to be stocked at the site should not in any event exceed
400,0000.” A Departmental inspection report on 8" June 2015 an actual standing stock on
the farm at that time indicated a standing of 503,344 fish, weighing 2,114 tonnes (average
weight 4.2kg). The fish at this point were not smolts hence this is not central to the specific
breach that is at issue. However, the inspection also reported that company stocking
records received on the day of inspection showed that “in March 2014, 820,614 smolts with
an average weight of 0.09kg was inputted onto the site” the report also stated that “no
smolts were added to the site since March 2014". The question of whether or not a breach
of the relevant licensing condition in relation to the maximum number of smolts on the site
occurred hinges on the Engineering Division report.

The company position

The main elements of the company's initial response on 29/11/16 (Tab 4) said:

“The licence refers to smolt stocking events not exceeding 400,000. The licence does
not contain any condition concerning how many salmon, that are not smolts, moy be
kept on the site at ony point in time. | would suggest that the Marine Institute, who
are the Ministers advisors on scientific and background matters be consulted in terms

of explaining the different stages of a salmon’s lifecycle ond in particular the very
short-lived and distinct “smolts” phase.

Marine Harvest had two separate silver salmon stocking inputs into this site during
the period of interest, neither of which concerned fish at the “smolt” stage in their life
cycle. Further neither of the stocking events involved fish transfers exceeding 400,000
fish. On this basis we strongly contend that we have not breached the licence terms
concerning smolt stocking and therefore no remedial action is required.

+eeeesnne. The confusing and biologically incorrect phraseology employed in this licence
highlights the recurring drafting problem we have all encountered, whereby
inconsistent, contradictory and technically meaningless terms and conditions have
found their way into maony of the salmon farming licences issued over the years.

«veeneen It this particular instance we do not believe that we breached any of the
licensed terms as they are written and thus we are of the view that no remedial
octions are called for at this point in time.”



Departmental Inspection Report Review

Following the company letter the Marine Engineering Division reviewed their earlier
inspection report and stated:

"“Based on the above MED confirm that they are satisfied that the number of stock
input to the site in March 2014 (820,604 smaolts) exceeded the permitted number
(400,000); and that this clearly represents a breach of condition 2 (d) of the licence.”

The Marine Engineering Division Review (MED) Report went on to say:

“Marine Harvest Ireland argue in their letter dated 29" January 2016 that the fish
were not in fact smolts (as referred to in the licence) and that therefore they are not
in breach of condition 2 (d). They suggest that advice be sought from the Marine
Institute in regard to the difference between smalt and post smalt/salman stage.
MED comment that this advice should be sought os a technical/legal interpretation
may be needed should any legal case be pursued in relation to the matter. MED have
taken the view that all fish referred to can reasonably be regarded as smolts in the
context of the licence in this instance.”

Further Company response

in 3 further letter of 15" lune 2016 the company recall “a series of explanations
demonstrating that Marine Harvest Ireland was not actuolly acting in breach of the licence
terms and conditions....” Other correspondence in a range of letters from the company
argue that the licences are outdated etc and comment on the need for review etc. However,
as Mr Quinlan points out the issue falls to be determined under the legal provisions in place.

Assessment of the issues in relation to the apparent breach

The issues around whether or not there was a breach of the maximum "“smolt” numbers
condition can be assessed in the following way. The fish moved to the Inishfarnard site,
from the hatcheries in Lough Altan & Pettigo which are only licensed to produce smolts.
However the exact definition of a “smalt” is hard to come by and the boundaries of the
smolt stage seem to be hard to be precise about. For the purposes of this case there is no
legal definition of a smolt. One description on the Marine Harvest website describes smalts
as less than 100 grammes. The first 400,000 fish moved out of the hatchery were described
in the movement order as having an average weight of 95g and therefore some of the fish
would have been on the boundary or over the MHI boundary description of a smolt. The
next tranche of 280,000 fish were average weight of B5S g.

The company records on file, for inputs to the farm, recorded the number of fish inputted
and the weight of those fish. The records do not describe the fish as smalts or otherwise.



The company records describe the average weight of fish on the site in March as 90g and in
April at 147g. What is clear is the fish grow rapidly to post smolt stage once on the farm, the

issue is how many were smolt or post smolt before April and can that be determined in the
absence of a legal definition of a smolt.

The Engineering Report takes the numbers and weights of inputted fish from the company
records and then describes them as smolts. The Engineering Division review of their earlier
report reaffirms their view that these were smolts but says that advice should be sought on
the question of whether or not they were or were not all smolts “as a technical/legal
interpretation may be needed should any legal case be pursued in relation to the matter.
MED have taken the view that all fish referred to can reasonably be regarded as smolts in
the context of the licence in this instance”. In short, The Engineering Division (MED) have
simply taken a “reasonable” view that the fish were smolts, from the historic company
records. The Engineering Inspection was some 15 months after the date of inputting the
fish. There was not or cannot now be any physical inspection/verification to confirm exactly
what life stage some or all of the fish inputted were at, at the date of input to the farm. For
the breach to have occurred more than 400,000 of the fish inputted would have to be
“smolts” at some point on or after March 2014. Much hinges on these points.

What is probable is that if a punitive decision is taken against the company on the basis that
the 400,000 “smolt” limit was exceeded, the company will, most likely, contest this legally
and the outcome of that case will centre on whether or not the State can prove that the fish
inputted were “smolts” and only “smolts". The burden of proof will fall on the State to
prove that more than 400,000 of the fish on the farm were "smolts” at some point in March
2014 or thereafter. Whilst there are on the face of it good reasons to suspect that more
than 400,000 smolts were an the farm at some point, it might be a different thing to prove
it, particularly without a legal definition of a smolt. Accordingly, it is arguable that it might
be very hard to prove that case to the satisfaction of the Court.

Consideration of the appropriate action to take

If the Minister is satisfied that a breach occurred then the issue of the appropriate action to
take arises. In considering this the situation it is complicated by the fact that the date for
expiry of the licence was in 2007, the company has applied for renewal of the licence but
this has not yet been determined. The company is therefore operating the farm under the
1997 Act which allows it to continue to operate on the same terms and conditions as set out
in the licence, pending determination on the renewal application. The issues arising from
the legal position are set out in the legal advices at Tab 11 and in Mr. Quinlan’s submission.

Mr Quinlan’s submission beneath considers the options and recommends discontinuing the
entitlement to continue salmon farming on the site. It is undoubtedly an issue that the



governing legislation does not provide for graduated sanctions. Given that there is at a
minimum an element of uncertainty about the apparent breach, and that there is no other
recorded breach of this licence, it seems to me that there is a significant issue of
praportionality about an action to close the farm in all the circumstances. Any such action
could undoubtedly be challenged on the State’s ability to approve the “apparent” but
denied breach and would also most likely be challenged on proportionality grounds. It could
not be discounted that the State would be taking on a significant element of exposure in
taking such an action in all the circumstances.

What seems clear from this case is that there is 3 problem in that the drafting of the licange
condition is not as clear as it could be in that the maximum young fish stocking limit in this
licence is not well drafted in specifying “smolts”. If the provision were drafted on the basis
of the maximum number of fish that could be inputted of not more than a certain weight,
this would be more easily and objectively monitored and enforced . A redrafted condition in (/L (wl

those terms coupled with a requirement for the pre notification of the Marine Eng'illeering
Division on each input event would allow for clear, real time, enforcement of the licence
objective. Such an amendment would be in the public interest. The legal advices attached
set out a complicated situation in relation to amending the “expired” licence. What is clear
is that no such amendment can be done as a “punitive” measure. However, there does
seem to be scope for amendment in the public interest where due process is followed and
the company are in agreement. Any such course of action would need to be developed with
Legal Services Division to ensure the state is not exposed.

Clearly in any event the form of the licance can be amended if a decision is made at a future OQ
date to renew the licence. =

Summary

There is an apparent significant breach of the “smolt” stacking limit on this licence. That is
an important Licence condition. There is no dispute about the number of “fish” inputted and L
that number exceeded the “smolt” limit number. There is a dispute over whether the fish
inputted in March 2014 were “smalts” or nat. It {s even passible that some were and same
were not. The net issue is were there more than 400,000 smolts on this farm at some point
in March 2014 or thereafter. The fact that there were more than 400,000 fish on the farm
on or after March 2014 does not determine the issue. The company argues that they did not
breach the condition .The company argues that the fish inputted were not at “the “smolt”
stage in their life cycle”. The State records (Marine Institute Fish Movement Approval
Notices) and the company records simply record the number of fish and their average
weight. The Department inspection, some fifteen months after the event, simply transcribed
the number of fish inputted from the company records and takes the view that they were
all smolts. There was no physical inspection or verification at the time the fish were inputted
to the farm or in the subsequent year. It is on that basis that the question of the “apparent”
breach arises and that the judgement must be made on the matter.



For the State to take action on the apparent breach and overcome the burden of proof that
it would be required to meet to prove it's case when challenged, a decision is required that
the State can prove the breach. This seems challenging ta me especizlly as the Engineering
Division agree with the company that further separate scientific inputs would be required
on the difference between smolt and post smolt salmon stage in order to prove in any legal
case that more than the fish inputted in March 2014 were “smolts” at that point or
thereafter. It is hard to see how scientific advice could be given by an external party at this
stage which would have adequate precision to stand up to legal challenge. It is inevitable
that counter scientific advice would be given by some other expert witness on behalf of the
company.

If the Ministers judgement were that the apparent breach could not be legally sustained,
the issue of punitive action would not arise. If the Minister is unsure about the issue and felt
further outside scientificinput would help that could be sought. However, such outside
scientific input could only be theoretical/hypothetical and could not provide definite
verification of what exactly was inputted in March 2014.

If the Ministers view is that a breach occurred then the question is what action to take. The
options under the legislation are limited and punitive action effectively comes down to
removing the farms entitlement to operate, in the absence of graduated sanctions under

the legislation. Mr. Quinlans submission sets out a reasoned case as to at action

should be pursued to discontinue the company’s right to continue aguaculture operations
on the site.

Taking all the aspects of the case, | differ on the recommended approach given all the
circumstances. Firstly, there is the disputed facts about whether or not a breach occurred
and the difficulty as | see it that the State would have in a legal challenge/appeal in meeting
the necessary burden of proof on the matter. Secondly, it is reasonable to expect a strong
challenge that the action to close the farm is disproportionate, given that even if the breach
were proven/accepted this would be a first breach of a licence condition relating to this
farm. It is, in my view, questionable whether or not removing the entitlement to operate in
all the circumstances could be successfully defended in a challenge. At an absolute

minimum there is a possibility that the challenge would succeed and the State would
potentially be exposed.

In any event, the situation is not satisfactory and the case highlights the problem with the
way in which the licence condition is drafted. It would be in the public interest to endeavour
to amend this condition, either in this licence, or in any renewal licences or in both, to
simply set a limit on the number of “fish” below a certain weight that could be inputted so
that in this way or some similar formulation it would be possible to achieve the essence of
the intention in the original licence. It would seem desirable to also consider further
requiring the company to pre-notify the State where young fish are being inputted to
enable clear real time verification that fish input limits are being reflected. Any action along



these lines would need to be developead in close co-ordination with Legal Services Division
given the complex legal situation in this case.

Decision Sought

Submitted for consideration, discussion if sought, and Ministerial decision on
A. Whether or not he is satisfied that the breach occurred .

B. Which course of action to take, in the event that he is satisfied that a breach
occurred.

Leill foori/ ®
C Beamish

6/01/2017



Recommendation to treat as discontinued the entitlement of Silver King
Seafoods Ltd (Subsidiary Company of Marine Harvest Ireland) to continue
aquaculture operations under the provisions of Section 19(A)4 of the 1997

Fisheries (Amendment) Act. (T5/233 - Inishfarnard)

Submission to the Minister

From: John Quinlan, Principal Officer, Aquaculture & Foreshore Management Division

To: 1) Dr Beamish, Assistant Secretary

2) Secretary General

3) Runai Aire

Date;: 21" December 2016

1. Purpose of the Submission

To update the Minister on developments relating to the overstocking of the above site by the
operator and to recommend:

(a) That the Minister determine that Condition 2(d) of the applicable aquaculture licence has
been breached by the operator.

(b) That the Minister treat as discontinued the entitlement of Silver King Seafoods Ltd.
(Subsidiary Company of Marine Harvest Ireland) to continue aquaculture operations under
the provisions of Section 19(A)4 of the 1997 Fisheries (Amendment) Act. '



2. Background

The licence in question (T5/233) was held by Silver King Seafoods Limited, a whaolly owned subsidiary
of Marine Harvest Ireland. The tenure of the licence concluded with effect from 15" February 2007
and as a renewal application has been received by the Department the relevant aquaculture activity

is governed under the provisions of Section 19(A)4 under the 1997 Fisheries (Amendment) Act which
states:

“A licensee who has applied for the renewal or further renewal of an aquaculture licence
shall, notwithstanding the expiration of the period for which the licence was granted or
renewed but subject otherwise to the terms and conditions of the licence, be entitled to
cantinue the aquaculture or operations in relation to aquaculture authorised by the licence
pending the decision on the said application.”

It is the view of the Aquaculture and Foreshore Management Division (AFMD) that condition 2(d) of
the applicable licence has been breached by the operator. The full text of the relevant licence is
attached at TAB 1. Condition 2(d) of the licence states:

“the stock of fish in the cages shall not exceed such quantity os may be specified by the
Minister from time to time, the number of smolts to be stocked at the site should not in
any event exceed 400,000. Licensed stocking densities are not to be exceeded and will be
subject to inspection at any time by the Department of the Marine;”

3. Engineering Reports and Company response of 29" January 2016

An Inspection Report from Marine Engineering Division {MED) dated 8" June 2015 identified a total
of 820,604 smolts inputted to the site in March 2014 which exceeded the permitted smolt stocking
(400,000 smolts) by 420,604 (105% excess). The report also states that on the date of inspection the
actual standing stock was 503,344 (26% excess). The MED Report also painted ta a likely harvest
from the site in excess of the permitted limit of 500 tonnes. However the recommendation to the
Minister is based solely on the breach of Condition 2{d) of the aquaculture licence relating to the
stocking of smolts as cited above. A copy of the MED report is attached at TAB 2. The Engineering
Report was forwarded to the Company on 6" January 2016, The Company was advised that remedial
actions necessary on foot of the Engineering Report should be completed within 2 weeks of the
letter that issued. The text of the letter is attached at TAB 3. On 29" January 2016 the Company
responded and queried the accuracy of the MED Report in respect of the type of fish stocked
(smolts-v-salmon). The letter also asserted that no harvesting took place from the site. The full text
of the Company letter is attached at TAB 4. The key reference in the Company'’s letter is as follows:

“The licence refers to smolt stocking events not exceeding 400,000. The licence does not
contain any condition concerning how many salmon, that are not smolts, may be kept on
the site at any peint in time. | would suggest that the Marine Institute, who are the
minister’s advisers on scientific and biological matters be consulted in terms of explaining



the different stages of a salmon’s lifecycle and in particular the very short-lived and
distinct ‘smolt’ phase.

Marine Harvest Ireland had two separate silver salmon stocking inputs into this site during
the period of interest, neither of which concerned fish at the ‘smolt’ stage in their life cycle.
Further, neither of the stocking events involved fish transfers exceeding 400,000 fish. On
that basis we strongly contend that we have not breeched (sic) the licence term concerning
smolt stocking and therefore no remedial action is required.”

On foot of the Company response and other previous contacts with the Company, MED reviewed its
Inspection Report and confirmed that the overstocking did in fact relate to smolts. The full text of
MED's review dated 18" February 2016 is at TAB 5.

4. Meeting with the Company 14" March 2016

The Department convened a meeting with the Company which was held on 14" March 2016. The
purpose of the meeting was to afford the Company an opportunity to outline further its position on
overstocking in respect of Inishfarnard and also another site at Deenish which will be the subject of a
separate submission. At the meeting the Department provided an overview of its position, including
the Engineering Report of 8" June 2015. The Department noted the Company'’s response contained
in its letter of 29/01/2016. The Company also made the following points at the meeting:

» The existing licences do not reflect the current reality of fish production.

» Production at the site représents best practice and no negative environmental effects have
resulted from the stocking.

o The question of whether the fish inputted were actually smolts is 2 matter best decided by
the Marine Institute as the Minister's advisors on biological and scientific matters.

The Company peinted towards its repeated request for a modernisation of licences to reflect current

production techniques and they alluded to public comments by the Minister on the nezed for modern
licences.

The Company interpreted the licence as 400,000 smolts per year. The Company emphasised that no
environmental damage had occurred as a result of the stocking.

The Department pointed to the text of condition 2 (d) of the licence which stated:

“the stock of fish in the cages shall not exceed such quantity as may be specified by the
Minister from time to time, the number of smolts to be stocked at the site should not in
any event exceed 400,000. Licensed stocking densities are not to be exceeded and will be
subject to insﬁectfon at any time by the Department of the Marine;”

It was the Department’s view that the language was clear and unambiguous. The Department
acknowledged that it was not aware of environmental damage resulting from the overstocking but
while this was welcome it was not directly relevant to the issue at hand. It was the Department’s

view that the inputting of 820,604 smolts was a major breach of the licence condition above which
3



could not be ignored. The text of the Department’s Summary Report of the meeting is attached at
TAB 6.

5. Department’s Letter of 23™ June 2016

On 23™ June 2016 the Department wrote formally to the Company advising it that consideration was
being given to the Company’s entitlement to engage in aquaculture operations pursuant ta Section
19(A)4 of the 1997 Fisheries (Amendment) Act. The overstocking in relation to smolts was cited as
the reason for this action. Full text of the Department’s letter of 23™ June 2016 is attached at TAB 7.

6. Company Letters of 15" July 2016 (incorrectly dated June by the Company) and 19" July
2016

In response to the Department’s letter of 23" June 2016 the Company wrote to the Department on
15" July 2016, setting out a series of general complaints concerning the licensing system. The full
text of the Company's letter is attached at TAB 8. On 19" July 2016 the Company submitted 2
further letter containing what it described as supplementary information. The full text of the
Company’s letter is attached at TAB 9. The following argumants put forward by the Company have
emerged from the two pieces of correspandence received (letter of 15" July 2016 and letter of 19"
July 2016):

Company Letter of 15" July 2016

*  “MHI asserts that the licence term attaching to T5/233 limiting the number of ‘smolts’ is
anachronistic, legally and technically meaningless and its application is contrary to
modern good salmon farming practice.

» Theirrefutable evidence arising from the benthic impact monitoring programme is that the
stocking levels at this site are and have been comfortably within the site's ‘biological
assimilative capacity’. Thus it is a matter of fact that no significant environmental damaoge
has been visited on the stote’s foreshore by MHI’s actions. Surely this demonstrates clearly
and in a quantifiable fashion that the company has been acting within the spirit of the
regulatory system and thereby securing the public interest.

* The department, armed with this data, can show any interested parties that it is effectively
regulating the activity ot the site and that it is ensuring the highest levels of environmental
protection.”



£

Company’s Letter of 15" July 2016

“It is the responsibility of the state and the department to take the necessary steps to keep
the regulatory regime updated so that companies such as ourselves can carry out our
business without being forced into impossible situations whereby we simply cannot
operate without incurring the accusation of being in breach of certain inimical terms and
conditions contained within the same oquaculture licence.”

* “Given the economic importance of our activities to the localities in which we operate and
the clearly demonstrable faoct that we are not having any significant adverse
environmental impact...”

» “...there is a heavy burden of liability on the Minister and the department to maintain,
and if necessary from time to time overhaul the regulatory regime so that the licence
holders can operate without being forced into impossible situations never envisaged by the
original legislation.”

o ‘... the delay in tackling this problem is reminiscent of the delays which led to the state
being prosecuted by the EU in 1997 for failure to overhaul the licensing system to bring it
into compliance with Natura 2000.”

7. Consideration of the Representations made by the Company.
Company Letter of 15" July 2016

Aguaculture Licences are issued by the Department subject to the provisions of the 1997 Fisheries
(Amendment) Act, the 1933 Foreshore Act (where appropriate) and applicable EU legislation,
including the EU Birds and Habitats Directive and the EU Directive on Public Participation and
Decision Making (Aarhus Convention). Licensing decisions must be taken in accordance with
legislation and licence conditions must also reflect legislative requirements. The licence in question
states clearly in Condition 2(d):

“the stock of fish in the cages shall not exceed such quantity as may be specified by the
Minister from time to time, the number of smolts to be stocked at the site should not in
any event exceed 400,000. Licensed stocking densities are not to be exceeded and will be
subject to inspection at any time by the Department of the Marine;”

The Company's argument that the licence condition is “......anachronistic, legally and technically
meaningless and its application is contrary to modern good salmon farming proctice” is not
directly relevant as the Company, in common with all operators, is obliged to conduct its business
fully in accordance with the licence it holds. The legislation permits operators to seek to have any
licence reviewed by the Minister if desired. In 2010 the Company sought a review of this licence to
facilitate the input of smolts beyond the cap as set out in the licence. This request was refused by
the Minister. When the Minister’s decision was conveyed to the Company on 28" April 2010, the
Company, in its response stated that “It is respected that a clinical interpretation of these licences



and their wording is aopplied”. |t is clear therefore that in 2010 the Company understood and
“respected” the strictures of Condition 2(d). It is worth noting that when the Company subsequently
breached this condition, one of the arguments put forward by the Company was that it interpreted
the licence as 400,000 smolts per year. The previous correspondence from the Company, cited
above, shows that thay did not hold this interpretation in 2010. The email correspondence of 29"
April 2010 is at TAB 10.

The Company’s assertion that no negative environmental impact has arisen as a result of its actions
is also not directly relevant. The fact that no negative environmental impact has been reported to
date does not of itself mean that no negative impact has occurred. It is axiomatic that an increase of
105% in the smolt input must have an environmental impact. In any event the capping level set out
in the licence is clearly stated and was acknowledgad as such by the Company in 2010. Regardless of
the scientific aspects of the matter, the licence condition In respect of smolt input is clear and it is
not open to the Company to breach this condition. It should also be noted that a future review of
the licence to facilitate the Company’s action would require public and statutory cansultation as well
as the provision of an Environmental Impact Statement by the Company.

The Company's statement that the Department could “....... show any interested parties that it is
effectively regulating the activity at the site and that it is ensuring the highest levels of
environmental protection” if it were to facilitate the Company's action in relation to smolt input
shows 2 lack of understanding by the Company of the aims and objectives of the legislation and the
role of the Department in implementing same. The legislation is designed to protect the public
interest which includes the legitimate commercial interest of licence holders and also, crucially, the
wider public interest in the sustainable development of the industry. All stakehaolders will have the
reasonable expectation that the State will implement the legislation as it currently stands. It should
be noted also that the well-being of the industry as a whole ultimately depends on public acceptance

of the integrity of the State’s licensing regime and the post-licensing monitoring and compliance of
the industry.

Company Letter of 19" July 2016

In its supplementary letter the Company lays heavy emphasis on what it considers to be the State’s
obligation to regularly update the regulatory regime. It is reasonable to presume that, by this, the
Company means that the State should update the applicable legislation to take account of
technological advances in the industry and the opportunities thereby available to the Company to
increase its production output. Here, also, the Company seems to demonstrate a somewhat myopic
approach to the legislation. The assumption by the Company that updated legislation would
inevitably lead to the Department authorising increased production is optimistic in view of the
enhanced public awareness of environmental protection and the high level of interest group density
all of which would inevitably impact on legislative reform.

In addition, regardless of the Company'’s criticism of the current legislation, it is important to note

that the recent Supreme Court decision in the State’s appeal of a High Court case on mussel seed

availability (Cromane Seafoods Ltd & Others —v— The Minister for Agriculture, Food and Fisheries &
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Others [2013] IEHC 288) explicitly pointed to the “overarching legal duty” of the Minister to comply
with and implement EU law.

The Company also alludes to the ecanomic importance of its activities. From a licensing perspective,
there is @ presumption of a strict separation between the Minister's role as Regulator and the
Ministerial duty to promote the sustainable development of the industry. This separation of
functions is essential in view of the dual role of the Department as regulator and developer in
respect of the industry. In the current circumstances, while it can be argued that the development of
the industry will be affected adversely by any sanction against the Company, the overriding
obligation of the Department is to take action in accordance with the obligations set out in the
legislation. Anything less than this will seriously undermine the State’s regulatory system in relation
to marine aquaculture. The long term effect which this would have on the development of the
industry is as serious as it is obvious. To that extent, dealing appropriately with significant breaches
of licence conditions constitutes the discharge of both regulatory and developmental responsibilities
which must be a crucial consideration, in the public interest.

At the Department’s meeting with the Company on 14" March 2016 the Company indicated that it
did not dispute the figures cited by the Department’s Marine Engingering Division concerning smolt
inputs for the above site (see TAB 6). However, the Company disputed whether the smolt inputs in
question were actually in breach of the licence. This view is reiterated by the Company in its
subsequent correspondence with the Department. However, it contradicts the view expressed by
the Company in its correspandence of 29" April 2010 following the Minister's decision not to
approve the Company’s request to increase smolt input and indeed the text of the original Marine
Harvest request of 22™ February 2010 which stated inter alia: “We would like the Dept. to consider
whether we could stock each of our sites at Inishfarnard and Deenish with 800,000 smolts this
Spring of 2010, instead of the annuaol stocking of 400,000 smolts at these sites as outlined in their
licenses” (see TAB 10). The Company’s position on the matter is clearly not consistent. In essence it
can be reasonably stated that the Company applied for a review of its licence in 2010 to facilitate
increased smolt input. The Minister having considered all aspects of the application refused the

application. However, notwithstanding the Minister's decision, the Company subsequently
overstocked the site.

The Department’s position, by contrast, is that the language of condition 2(d) of the applicable
aguaculture licence is clear and unambiguous and that the inputting by the Company of 820,604
smolts was a major breach of the licence condition which cannot be ignored.

Outside of its two formal responses to the Department of 15" July 2016 and 19" July 2016 the
Company has raised, as an argument, that the fish inputted to the site were not in fact smolts and
were in fact salmon. This argument was put forward at the Department’s meeting with the Company
on 14" March 2016. In this regard the Company’s records and the records of the Marine Institute
concerning fish movement clearly show that the arigin of the fish inputted to the site were the
Company’s hatcheries at Lough Altan and Pettigo, both of which are licensed for the cultivation of
smolts only. See table below. Here, also the Company’s argument does not stand up.



Fish Movement Orders issued (source Marine Institute)

Movement date Origin Destination | No Fish
26/2/14 - 26/3/14 tough Altan | Inishfarnard | 400,000
16/3/14 - 26/3/14 Pettigo Inishfarnard | 280,000
16/3/14-26/3/14 Lough Altan | Inishfarnard | 120,000
21/04/14 -30/4/14 | Lough Altan | Inishfarnard 6,000

Given that both Lough Altan and Pettigo are licensed only to produce smolts there is no doubt in
relation to the status/classification of the fish introduced to the site at Inishfarnard. In addition it is
important to note that records supplied by the company to the Department’s Marine Enginearing
Division by e-mail on 8" June 2015 confirm the closing count for salmaon at the site to be 820,604 at
the 31" March 2014. The same record confirms a Nil opening count for 1* March 2014. This is
significant in that it clearly shows that all 820,604 smolts had to have been introduced to the site in
the twenty seven day period between the 1* and 26" March 2014.

In light of the above facts it will be necessary for the Department to give immediate consideration to
what action it proposes'to take. Any action must be based on the terms and conditions of the licence
in question, the relevant provisions of the applicable legislation, and must be in the public interest.
An added complication in this case is the fact that the site is operated under the provisions of
Section 19({A)4 of the legislation.

8. Engineering Report 8" June 2016

While the facts of the case concerning the input of smolts are clear in relation to the number of
smolts inputted (820,604} and the actual standing stock at the time of inspection {503,344}, and the
figures in question are not disputed by the Company the same Engineering Report does contain an
error in relation to a separate and unrelated matter, the depth of the nets cited.
The Engineering Report shows the net depth to be 10 metres but in fact it appears the net depth
was greater than this. This error was discovered in the course of a separate and subseguent
calculation of fish density versus cage size. It is considered likely that the Company will allude, in the
event of an appeal, to this error in the Engineering Report and thereby seek to cast doubt on all
aspects of the Inspection Report. However it is the view of Aquaculture and Foreshore Management
Division, supported by legal opinion, that this error in the Engineering Report with regard to the
depth of the nets in question is not of sufficient magnitude or relevance to undermine the legal basis
for the current recommendation in this submission (See legal advice of 6-12-16, TAB 11). In any
event stocking records supplied by the company to the Department’s Marine Engineering Division by



e-mail on 8" June 2015 identify the closing stock at 31" March to be 820,604 as referred to above
(see TAB 5)

An important consideration here in zddition to the essential facts relating to the number of smolts
which are not disputed by the Company and the consequent breach of Condition 2{d) of the licence
is the significant knock-on effect for the regulation of the Aquaculture Industry across the industry
should no action be taken due to an error of this nature in a technical report.

9. Actions for consideration on foot of the Licence Holder's breaches of the Licence
conditions
The following are the available options identified by the Division:

1. Do Nothing
2. Seektoamend the licence

3. Treat the entitlement of Silver King Seafoods Ltd (Subsidiary Company of Marine Harvest
Ireland) to continue aquaculture operations as discontinued, under the provisions of Section
19({A)4 of the 1997 Fisheries (Amendment) Act.

The Division has given detailed consideration to each of these options and has sought and obtained
extensive |egal advice from the Department’s Legal Services Division in relation to the legislative
options available. The three options are discussed in detail below.

10. Do Nothing

The Department has an obligation to implement the State’s aguaculture licensing regime in an
impartial manner in accordance with the provisions of the applicable legislation. Aquaculture and
Foreshore Management Division has, within the resources available to it, sought to monitor and
police compliance with the terms of all aguaculture and foreshore licences issued. The 1997
Fisheries (Amendment) Act does not provide for an extensive suite of sanctions, short of revacation,
to be used in line with the seriousness of breaching licence conditions.

As set out above, the Company has brought forward a number of arguments in support of its
position and the Department’s response to these has also been set out in Section 7 above. The
Company has accépted the figures on smolt input as identified by Marine Engineering Division.
There can be little doubt that increasing the permitted smolt input by 105% is a very serious breach.
The Company took this action following a previous refusal by the Minister to permit an increase in
smolt input. There is a danger that stakeholders and the general public may see the Company’s
actions as a challenge to the State’s licensing regime. Failure by the Department to square up to this
9



challenge will seriously undermine public confidence in aquaculture licensing. It should also be noted
that the Company's actions in this case cannot be considered a "once off” transgression in view of
the Minister’s recent determination that the Company had breached the stocking leveals at its Lough
Altan Hatchery.

An additional issue in this case is the statutory entitlement to operate which applies given that
operations are subject to Section 19(A)4 of the 1997 Fisheries (Amendment) Act (see Section 2
above). Section 19{A)4 is the means by which most of Ireland’s aquaculture industry (shellfish and
finfish) has continued to function while the “Appropriate Assessment” procedure has been rolled
out in respect of NATURA bays. The continued applicability of Section 19(A)4 has not been without
controversy as environmental NGQ's have asserted that it allows aquaculture operators to continue
to function without a licence (and the environmental impact analysis that goes with consideration of
licences). However the State has successfully argued that the continued applicability of Section
19(A)4 is essential to the survival of the industry pending completion of the "Appropriate
Assessment” process. The EU Commission has, at least tacitly, accepted this position following
confirmation from the national authorities that no new licences would be issued or existing licences
renewad until a full “Appropriate Assessment” is available for the NATURA bays in which the
aquaculture in question takes place. It is clear however that 2 breach of licence conditions by any
operator while operating under Section 19(A}4 weakens the whale basis for this measure and lends
substantial credence to the NGO argument. If NGQ's, via the Courts, or viz approaches to the EU
Commission succeeded in having Section 19(A)4 overturned on the basis that it is not policed
adequately by the State there would undoubtedly be serious consequences for both the finfish and
shellfish industry. It is reasonable to argue, and no doubt would be argued by NGO's, that the facility
provided by Section 19(A)4 places an enhanced obligation on the State to ensure compliance by
operators.

Legal Services Division has indicated that aquaculture activity governed by Section 13(A)4 of the
legislation is operating by reference to what amounts to an extension of the licence previously held
{see TAB 11). For this reason, although the legislation as it stands is open to a number of
interpretations, it is the view of Legal Services Division that, to the extent practicable, the legislative
facilities available to a licence holder should also apply to a holder of Section 19(A)4 entitlement. In
this regard, it must be acknowledged that Section 19(A)4 was not designed to take into account the
circumstances surrounding Inishfarnard (and indeed other cases of a similar nature). However, the
Department must cope as best it can with the existing legislation and cannot ignore complexities
that arise from the current legislation. Whether the facilities available under the legislation can
extend to an actual amendment of an out of date licence is undoubtedly open to argument.

As already stated in Section 7 above, there is always a strict separation between the Minister’s role
as Regulator and the Ministerial duty to promote the sustainable development of the industry. This
situation is essential in view of the dual role of the Department as regulator and developer in respect
of the industry. In the current circumstances, while it can be argued that the development of the
industry will be affected adversely by any sanction against the Company, the overriding obligation of
the Department is to take action in accordance with the obligations set out in the legislation.
Anything less than this will seriously undermine the State’s regulatory system in relation to marine
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aquaculture. The long term effect which this would have on the development of the industry is as
serious as it is obvious. In this regard the recent Supreme Court Decision in the State’s appeal of a
High Court Case on mussel seed availability (Cromane Seafoods Ltd & Others —v- The Minister for
Agriculture, Food and Fisheries & Others) has explicitly pointed to the “overarching legal duty” of
the Minister to comply with and implement EU law. It has long been asserted by Environmental
NGO's and others that the State’s regulatory regime in respect of Marine Aquaculture is
implemented inadequately. The EU Commission has twice opened a Pilot Case against the State in
respect of sea lice controls, for example. For its part the Department has always provided robust
responses to these assertions and has successfully defended the regulatory regime. To that extent,
dealing vigorously with significant breaches of licence conditions constitutes the discharge of both
regulatory and developmental responsibilities which must be a crucial consideration, in the public
interest.

The representations made by the Company to the Minister on foot of the Department’s letter of 23™
June 2016 (see TAB 7) have been carefully considered by the Division as set out in paragraph 7
above. It is clear that the Company took a decision to knowingly breach the conditions of the licence.
The reasons cited by the Company cannot be considered “force majeure” in the normal accepted
meaning of that term. (The Company has in the past used “force majeure” to seek to justify other
unauthorised activity). The legislation, and the upholding of same, is clearly in the public interest of
all aguaculture operators. The Company avails of an enhanced bilateral communication facility with
the Department’s Licensing Division due to its overwhelming prominence in the industry. This takes
the form of regular scheduled bilateral coordination meetings with agreed detailed agendas. This
group has met on at least 20 occasions and it would be fair to say that the Department has
emphasised the need to comply with licence conditions at all times during these meetings. The
operator, by virtue of its dominant role in the industry, it's administrative and technical resources
and its participation in the Coordination Group meetings is acutely aware of the importance the
Department attaches to compliance with legislation.

It should also be noted that a number of Parliamentary Questions have been received in respect of
this and related cases. In all the circumstances, it is clear that to do nothing is not an option which is
desirable or, indeed, available in any meaningful way to the Department in this case. Furthermore it
is considered that action such as a letter of admonishment to the company will be tantamount to
doing nothing and will be seen as such by the company, by other stakeholders and by the general
public. This would seriously undermine the integrity of the regulatory process.

A “do nothing” option cannot therefore be recommended.

11. Amendment of the Aquaculture Licence _

Although the recommendation in this submission is that the Minister withdraw the entitlement
enjoyed by Silver King Seafoods Limited (Subsidiary Company of Marine Harvest Ireland) to continue
aquaculture operations under Section 19(A)4 of the 1997 Fisheries (Amendment) it should be noted
that Condition No 3 of the Aquaculture Licence provides for an amendment to the licence where the
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Minister considers that it is in the public interast to do so or if he is satisfied that there has been a
breach of any condition specified in the licence.

Condition No 3.

“The Minister shall be ot liberty at any time to revoke or amend this licence if he considers
that jt is in the public interast to do so or if he is satisfied thot there hos been o breoch of
any condition specified in the licence or that the fishery to which the licence ralates is not
being properly mointained. Any such reyocation or amendment shall be subjact to the
provisions of Section 15 of the Fisheries (Consolidation) Act 1959”

Legislation

Sections 68 and 70 of the 1997 Fisheries Amendment Act are the relevant provisions dealing with
any amendments to the licence that might be considered in this case. The Division has sought the
advice of the Legal Services Division of the Department in this regard and is advised that the 1997
Act does not provide for an amendmant to the aquaculture licence in the circumstances prevailing in
this case (See TAB 11), The legal advice addresses the fact that the operator is currently operating
under the provisions of Section 19(A)4 of the 1997 Fisheries (Amendment) Act and is as follows:

The lega! advice goes on to confirm that any proposed amendment to an aquaculture licence
operating under the provisions of Saction 19(A)4 of the 1997 Fisheries (Amendment) Act should be
treated in the same way as an amendment {o an extant licence under the 1897 Fisheries
(Amendment) Act.
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Having considered the applicability of the 1997 Fisheries (Amendment) Act to a possible amendment
on foot of the breach of the licence conditions the legal advice as set out below, is that the Act does
not allow for an amendment as any type of punitive measure whatsoever:
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Licence Condition rezarding amesndmeant

Condition No 3 of the Aguaculture Licence quoted above does however set out the circumstances in
which the Minister may amand the aquaculture licence:

“there has been o breach of any condition specified in the licence or that the fishery to
which the licence relates is not being properly maintained”,

The advice goss on to stats however that

h—h

any proposed amendment pursuant to Condition No 3 of the License:
~

It should be notad also that any decision to amend the aguaculture licence will subject be to zll the
legislative raquiremants of Section 68 of the Act togsther with subsequent Public and Statutory

consultation procasses, appeal processas eic and that the outcoms of such procasses cannot be
prejudged.

Conclusion

Given that the Minister is precluded from amending the licence in any fashlon that could be sesn as
punitive it is difficult to ses how any amendment to the conditions of the Aguaculture Licence (now
operation under the provisions of Section 19{A)4 of the 1997 Fisheries (Amendment) Act) could be
seen as any form of sanction against the company for the breach of Condition 2{d) of the licence

(which sets out the maximum stocking densities permissible under the terms and conditions of the
licencs).



The 1997 Fisheries (Amendment) Act does not permit the amendment of a licence as a sanction
against the licensee but Condition 3 of the licence does provide for an amendment of the licence
where the Minister is satisfied that there has been a breach of any condition specified in the licence.
Any such amendment is however subject to the legislation. It would appear therefore that an
amendment is possible on the basis of Condition 3 of the licence, but the amendment cannot be
punitive. An amendment in this particular case is simply not viable as it cannot be by way of punitive
sanction. Since there is no other reason to amend the licence other than as some sort of punitive
sanction this course of action is not viable.

Amendment of the licence is therefore not recommended in the circumstances.

12, Withdrawal of the entitlement to continue aquaculture operations under the
provisions of Section 15{A)4 of the 1997 Fisheries (Amendment) Act

As will be seen above, amendment of the licence is not recommended in this case for reasons of
clear public interest. What remains therefore, is the option of treating as discontinued the statutory
entitlement to engage in aquaculture operations provided for by Section 15A(4) of the 1997 Act.
There is no doubt that withdrawal of the consent to operate will have the effect of extinguishing the
Company's activity in relation to this site. It should be noted however, that the Company's
application for renewal of the licence will still be operative and will be processed in the normal way.
It is considered that withdrawal of the entitlement to continue aquaculture operations under the
provisions of Section 19(A)4 of the 1997 Fisheries (Amendment) Act, is not only appropriate in this
case given all of the circumstances, but also necessary in view of the seriousness of the breach in
question having regard to the following:

1. The excessive nature of the smolt input (105% excess).

2. The fact that the breach of the licence condition was subsequent to the Minister’s refusal to
facilitate an increase in smolt input in respect of the site.

3. The fact that the Company’s operations at Inishfarnard are governed by Section 15(A)4 of
the legislation means that a breach of the conditions pertaining to same has implications for
the State in the context of the acceptance of the EU Commission of Section 19(A)4 as part of
the Appropriate Assessment “Roadmap”.

4. The commercial gain to the Company resulting from the unauthorised increase in smolt

input was very significant and a failure by the Department to implement the legislation will
undoubtedly act as an incentive to the Company and other operators to flout the law.
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13. Recommendation
Having regard to all of tha above, it is recommended:

1. That the Minister dstermine that a brzach of Condition 2(d) of the applicable aguaculture
licence has occurred as described above.

2. That the Minister treat the statutory entitlement of Silver King Seafoods Ltd (Subsidiary
Company of Marine Harvest Ireland) to continue aguaculture operations under the

provisions of Section 19{A)4 of the 1997 Fisheries (Amandment) Act as discontinued for the
following reason:

o Breach of condition 2{d} of the applicable aquaculture licence with states:-
“the stock of fish in the coges shall not exceed such quantity as may be specified by the
Minister from time to time, the number of smolts to be stocked at the site should not in

any event exceed 400,000. Licensed stocking densities are not to be exceeded and will
be subject to inspection ot any time by the Department of the Marine;”

Submitted please for approval.

Y . 2

"

£ 7 L

John Quinlan —
Principal Officer P é

Agquaculture and Foreshore Management Division
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